BOARD OF APPEALS
TOWN OF WINTHROP SE LR ED

MINUTES OF MEETING

Held on Thursday, October 6, 2010
Town Hall — Joseph Harvey Hearing Room
WINTHROF, MA 02152

Chairman Paul W. Marks, Jr. called the public meeting of the Board of Appeals to
order at approximately 7:03 p.m. Also in attendance at the hearing were the
following Board Members, Irene Dwyer, and Darren M. Baird.

The following matters were heard:
AGENDA: Hearing of the following application(s) for variance and/or special

permit and deliberation of pending matters and discussion of new and old
business.

01i. 022-2010 61 Birch David & PM/ID/DB
Rd.* Stacey
Ferreira

* Continued from August 26, 2010

#022-2010 — David & Stacey Ferreira — 61 Birch Road, Winthrop, MA
02152

Sitting: PM/DB/ID

Representing Applicant is Attorney Sean F. Donahue, Esq., 88 Black Falcon
Avenue, Suite 272, Boston, MA 02210. Applicant David Ferreira and Civil
Engineer Carleton Quinn are both in attendance.

Representing Owner of 57 Birch Road, Winthrop, MA is Attorney Robert
Indresano. Also in attendance is Donald Sullivan.

PM: This is a continuation meeting of the property at 61 Birch Rd. We just came
from a site visit at 61 Birch Rd, attended by Paul Marks, Darren Baird, and Irene
Dwyer and representatives from the proponent. This is a continuation of the
hearing and there is an attachment that Mr. Donahue sent out and I'll let him
briefly explain. We are not taking any testimony tonight, what we will do is
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discuss the letter and drawing from the engineer. Did you people see this? You
haven't seen this? Do you have an extra copy Mr. Donahue?

DB: Mr. Chairman let me clarify that we are taking testimony on this engineering
letter from the applicant, correct?

PM: Correct. Mr. Donahue, please proceed.

SD: Thank you Mr. Chairman. I'm Sean Donahue, and T am representing the
applicants in this matter. I do have a copy for the Board members that was
previously filed with the Board. It contains a report from the civil engineer I
guess I can leave it to my client to explain a little bit about the civil engineer.
DF: The civil engineer with me tonight representing from the result of the last
hearing the Board expressed a desire to for me to engage a civil engineer to look
at the water on our specifically and what is the present condition and occurring
to the set back of the problem. They came out and did a site visit and came up
with a drawing and design. It was s direct result of the Boards request.
Carleton Quinn: I work with Allen Major Associates, a little bit about Allen
Major, Allen Major has been in business doing civil engineering work over 35
years, and we have 3 offices in Manchester, Woburn, and Wakefield. We've
done numerous drainage jobs.

DB: For the record, I have worked with Allen Major quite a bit, you don't have to
give the whole explanation, go to the website.

€Q: I just wanted to state that we've been in business for a long time, and the
chief civil engineer stamped this was the chief civil engineer that designed
Legacy Place on Rt. One in Norwood and has plenty of experience in this area.
Some addition items that Tim wanted to put in to take away issues with water
that may still be left as project put in a little berm at the end of the abutters
driveway to kind of direct the water into an area drain he'd like to put in at the
end of the driveway. From this area the area that would drain through a
perforated pipe coming down the side of the property line and _____ to the end
of the pad. As you can see it’s quite perforated with stone around it to actually
take the ground water around it with it and out. So any ground water that is left
in that area should be pushed on down out to the lawn. He is also going to tie in
the roof leader from the applicant’s house in that corner where the water seems
to be an issue for the abutter. It's a pretty straight forward plan being out there
you saw there’s not that big of an area of watershed maybe a couple hundred
square feet of watershed which is pretty minor. Do you have any questions on
the design?

DB: Just for clarification purposes, where would the berm, the proposed berm,
start? It's kind of hard to discern on the plan here.

CQ: it's probably 4 feet on the abutter’s property, coming down an angle.

DB: Right here?

CQ: It's about 10 feet total looks like it goes into the abutter’s yard about 4 or 5
feet. It goes from the corner of the house and goes to the end of the driveway.
ID: This is the area that you want to install 10 feet of bitumous ___ to the
driveway edge?
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CQ: Correct.

PM: And that has an angle to it to take the water from the abutter’s driveway?
CQ: The water that would be sheeting down off the driveway would be directed
away from the house and towards the area drain instead of...

€Q: Besides the water that would coming down the driveway there’s nothing
much coming from anywhere else that would be going on to the abutter’s
property except in the grass area.

DB: We all saw the grade separation between Birch Road and the sidewalk,
there’s nothing coming form Birch Rd across the driveway sheeting this is just in
the driveways.

CQ: This is an addition mitigation to help any concerns the abutters may have
of water coming into his basement from the driveway.

PB: This would pull the existing retaining wall back off the property line 2 feet.
So pulling it back off a total of 4 ft.?

CQ: 4 feet from where it is now. Give or take.

CQ: Correct.

PM: Atty. Donahue have you had any discussion with the other attorney?

SD: With regards to this proposal? No, I didnt. We did have some
correspondence by way of email and I had sent initially after we had meet last
time in the open meeting hearing I had sent an email to Atty. Indresano on 2
occasions once on Aug. 30" and the second on Sept. 2. First one I wrote per
previous discussion regarding your client’s driveway my client proposes to put
down the following sign guaranteeing your clients driveway in settlement of your
ongoing dispute regarding encroachments there on the work which will be
performed by Atlantic Seal should improve all existing cracks, install 2 coats of
UV protective sealer called black top latex by hand. Which will have a 1-year
warranty. Let me know, thanks. Sean Donahue. On Sept. 2, I wrote: Bob, I
previously wrote the settlement of their ongoing dispute regarding encroachment
there on. For the sake of clarification, I'm referring to the driveway exclusively
as that was the issue. (I was just trying to settle that issue — the driveway, not
to say all of the issues, but the driveway, suggesting that we seal coat the
driveway for them). And secondly there was in respect to the civil engineer,
sent 2 emails on dated Aug. 31% to Atty. Indresano, pursuant to the request of
the Zoning Board of Appeals regarding inspection by a civil engineer any
thoughts? On September 2™, I wrote: Bob, let me know if your client wants to
discuss the hiring or services of a civil engineer. I never heard back from them.
I will submit these 2 emails. If I may just finish, today I receive an email from
Atty. Indresano. It was forwarded a document from Mr. Sullivan entitled:
Proposed Variance Settlement. I got a copy of the email along with the
attachment essentially they are agreeing as long as there are certain concessions
there we agree to those concessions to the 5 point variance. The concessions as
you can see are all spelled out on that document.

?: What is the extent of the extensions?
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SD: Again when I reached out to them twice I never got a response and it
seemed to me that they were going or at least I thought they were on route. I
sent 4 emails shortly after we had met in open meeting and didn't receive a
response so I just fet it be.

DS: It should be noted that we abide by the same conditions.

SD: And since we last met in open meeting we may have had an opportunity to
be seen this evening my client has removed the fence that was an issue in the
rear of the backyard.

PM: Anything else Mr. Donahue on this?

SD: That's it, Mr. Chairman.

PM: Any comments from Atty. Indresano on the engineer’s report?

ATTY INDRESANO: Yes, I would like to ask the engineer if about the drain? Is
that going to go on the property of 57 Birch?

CQ: No.

AI: It's going to be solely on the property of 617

CQ: Yes.

Al: Are they planning to remove that portion of the concrete?

CQ: Yes they're asking for a 2 ft. setback there.

Al: So theyll take the 2 feet off?

CQ: Yes they'll install 6-inch pipes.

DB: Six inches buried? Where will the pipe sit, is it buried or where is it?

€Q: Down it needs to be 18 inches.

DB: That'’s what I thought.

PM: 6-inch diameter pipe.

DB: 6-inch diameter pipe underground perforated so that the ground water
seeps into it and pushed out.

DF: To add to that I actually reviewed this with the site contractor given that it's
a little more over the head of the landscape contractor and this is the same site
contractor that Atlantic Marina had for their construction.

PM: Any other comments? Mr. Indresano?

Al: Yes, as to the driveway that does not cure any encroachment as to the hot
top. That was something that we discussed with Mr. Donahue and the driveway
was not a big issue at that point in time, however, it was nice to want to seal it
but my clients wanted to resoive the whole matter. The fence came down, he
asked for permission to that and it all came down in a couple of weeks, the other
thing I noticed this has been since the 17" and I never saw this and neither did
my client until tonight.

SD: Again I would just state that at that point in time I didn’t receive any
responses back so I thought that maybe you were going your own way I didn’t
mean any disrespect.

PM: Do you have any problems with what they are proposing to do with
regards to their plan?

DS: It does require that they build something on our property to cure their __ ?
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PM: No.

DB: Only the berm but the berm isn't to cure the run off problem generally, but
I think the way the water sheets across there probably maybe part of the
problem with the water in the basement is the fact that you have a boarded up
window at the end of a window box and the water may seep in there too.
Maybe not, I don't know I was just looking at the property walking around.

DS: It's coming up __, and in 50 years it never came up. It only just started
coming up since this was built. Now, has....

PM: We're not taking testimony tonight; we're here to discuss this plan.

DS: That's what I'm asking, did the engineer look at what changed to cause
both in 61 at what Mr. Ferreira attested to at the last meeting and 57, because.
PM: I'm not sure if you can determine he didn't know the topography was
before that was built. This person is coming in and doing this he's looking at a
condition here and he’s making a proposal as to how to mitigate this and to get
the water off the 2 propertied between them and to get it to drain down do it’s
not going to come up there. Looking at this plan what I see is they're doing they
are putting a small catch basin at the end of their driveway where the stone is
that we looked at tonight and taking the water and putting a berm, they want to
put a berm on the abutter’s property to try and direct the water coming down
your driveway over into the catch basin that would be on their property to take it
and to drain it down the back on their land down the back not on the land of
your land.

DS: All of this comes as a huge surprise to us, which it shouldnt. Mr. Indresano
mentioned that this was available as of Sept. 17",

PM: I don't know anything about that. I don't why it wasn't distributed to your
attorney.

SD: I asked them to engage in hiring a civil engineer together and never heard
from them so again I thought they were going their own way.

PM: What we wanted to do last time at out meeting we wanted the two
attorneys to talk and work this out so we didn't have questions coming to the
meeting here we had something solved and squared away so we could conclude
the hearing and make a decision on this.

DS: Can I ask another question about Mr. Donahue’s statement? He presented
the proposed variant solved he didn't respond to.

DB: When did he get it? Today?

DS: Yes, the same time we got this report.

SD: By the time I got back from court today was about 2:00-2:30 I received it.
PM: My question to both attorneys is you got the proposed variance settlement
here from Atty. Indresano, we've got an engineer drawing from the proponent
here, do you need more time to look at this before we make a decision?

AI: T would say yes.

PM: Our next hearing is the 28" of October.

ID: I'm not going to be here.
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_PM: You're not going to be here?

ID: No, that's why we changed September around because I knew I was going
to be gone in October, so, we'll have to put it off to November.

Al: Before we get into that my client wants to know whether that proposal is
something that is subject to reject.

DS: The different problem is between are we going to have you deciding on a 2
ft variance or are a 5 ft variance? Or are you going to do what the by-law calls
for and what type of variance? That's something that we are all discussing were
going to meet them half way.

DB: We have the ability to deny or approve the variance requested. That is
what is in front of us, I think what is in the best interest of everyone here
because you're neighbors and that doesn't necessarily means that everyone is
going to get along, believe me I know first hand, but if there’s not an agreement
reached between the parties then someone is going to be disappointed by our
opinion, could be both parties going to be disappointed by our opinions, who
knows, but its not certainly not in the best interest of the town to be litigating
something when it doesn't seems that the parties are all that far apart on what
the solution is, it just doesn’t make any sense to anybody, so whether it makes
sense to continue so you guys can come back to us in a couple of weeks to tell
us yes we've reached an agreement or no we haven't. I guess its up to you guys
whether A: you want to spend more time on this or B: you guys want to have
the ability to talk to each other and have a dialogue and come to a reasonable
agreement between the parties and not just I want this and I want this and both
of you sit there with your arms crossed. That wont work either.

DS: Don't mistake that, we're willing to accommodate, part of that has to come
down anyways so its not a huge issue to us, but the fact is that the __ of 57 it
moves, there’s no other word for it, so were going the right way, as opposed to
what we would do at land court is what we would say that we want the 10 feet
that the by law calls for.

AI: So there’s a proposal on the table from us and I suspect that the when the
proposal is accepted that we will accept their proposal.

SD: In our proposal that he promised never to ...

DB: The law is the law, promising to never violate a law, is that really
enforceable? Nah.

DS: Any actually the words specifically were put in the material and the fact is
no one is going to actually agree something with material violations.

DB: These two refrain from future violation in the building code in the Town by-
law present prior implementation of any future plans for property modification of
tenth the set back of the owners.

AI: Isn't that what were suppose to do anyway? There’s a by-law there.

SD: To enforce a bylaw by settlement. '

DB: So here's what we can do, either we can continue this and you guys can
come back in a couple of weeks or we can close the hearing and take this under
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advisement and make a decision. I don't care either way, I don't. There has to
be some settlement on this before I pull my own hair out.

PM: Ms. Dwyer won't be here on the 28" of October, so. Would the parties like
to take a few minutes to discuss this? We can recess for 5 minutes.

DB: Move to recess for 5 minutes Mr. Chairman.

PM: All approve.

PM: We are back on the recorder.

SD: On behalf of my client we are talk to the neighbors to work something out.
It certainly can't hurt; obviously the hope is to come to some sort of agreement.
I just wanted to state that another concern is that Mr. Sullivan may have about
the plan that depicts some berm on his property, I just want to point out that
that berm is being proposed for his benefit, if he doesn't want it on there, we
can re-design it.

PM: OK, that is something you can work out, if you want to do that then we are
meeting again until November.

DB: Mr. Chairman, before you get to that I am assuming that you guys are
amendable to a meeting?

Al: Yes we are.

bB: If you don't want to meet what is the point?

PM: December 2" is the next meeting date that we have selected.

DS: Does that constitute a waiver for the deadline?

DB: We'll ask for them to sign a continuance paper. We wont get into a
constructive grand situation.

PM: You'll sign the waiver and what we'll do is continue this to the hearing on
December 2, in the Harvey Hearing Room.

MOTION: (Darren Baird): I have a motion to continue this to Thursday,
December 2, 2010, Harvey Hearing Room, 7:00 p.m.

SECONDED: Irene Dwyer

PM: Any discussion on the motion?

DB: None Mr. Chairman

PM: All in favor

VOTED: ALL IN FAVOR.

DB: So continued. Move to adjourn.

MOTION: (Irene Dwyer) Move to adjourn.

SECONDED: (Darren Baird)

PM: Allin favor

VOTED: ALL IN FAVOR.

Meeting is adjourned at 7:40 p.m.

Paul W. Marks, Jr.
Chairman
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BOARD OF APPEALS
TOWN OF WINTHROP

MINUTES OF MEETING

Held on Thursaay, October 6, 2010
Town Half — Joseph Harvey Hearing Room
WINTHROF, MA 02152

Chairman Paul W. Marks, Jr. called the public meeting of the Board of Appeals to
order at approximately 7:03 p.m. Also in attendance at the hearing were the
following Board Members, Irene Dwyer, and Darren M. Baird.

The following matters were heard:
AGENDA: Hearing of the following application(s) for variance and/or special

permit and deliberation of pending matters and discussion of new and old
business.

01. 022-2010 61 Birch David & PM/ID/DB
Rd.* Stacey
Ferreira

* Continued from August 26, 2010

#022-2010 — David & Stacey Ferreira — 61 Birch Road, Winthrop, MA
02152

Sitting: PM/DB/ID

Representing Applicant is Attorney Sean F. Donahue, Esq., 88 Black Falcon
Avenue, Suite 272, Boston, MA 02210. Applicant David Ferreira and Civil
Engineer Carleton Quinn are both in attendance.

Representing Owner of 57 Birch Road, Winthrop, MA is Attorney Robert
Indresano. Also in attendance is Donald Sullivan.

PM: This is a continuation meeting of the property at 61 Birch Rd. We just came
from a site visit at 61 Birch Rd, attended by Paul Marks, Darren Baird, and Irene
Dwyer and representatives from the proponent. This is a continuation of the
hearing and there is an attachment that Mr. Donahue sent out and I'll let him
briefly explain. We are not taking any testimony tonight, what we will do is
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discuss the letter and drawing from the engineer. Did you people see this? You
haven't seen this? Do you have an extra copy Mr. Donahue?

DB: Mr. Chairman let me clarify that we are taking testimony on this engineering
letter from the applicant, correct?

PM: Correct. Mr. Donahue, please proceed.

SD: Thank you Mr. Chairman. I'm Sean Donahue, and I am representing the
applicants in this matter. I do have a copy for the Board members that was
previously filed with the Board. It contains a report from the civil engineer I
guess I can leave it to my client to explain a little bit about the civil engineer.
DF: The civil engineer with me tonight representing from the result of the last
hearing the Board expressed a desire to for me to engage a civil engineer to look
at the water on our specifically and what is the present condition and occurring
to the set back of the problem. They came out and did a site visit and came up
with a drawing and design. It was s direct result of the Boards request.
Carleton Quinn: I work with Allen Major Associates, a little bit about Allen
Major, Allen Major has been in business doing civil engineering work over 35
years, and we have 3 offices in Manchester, Woburn, and Wakefield. We've
done numerous drainage jobs.

DB: For the record, I have worked with Allen Major quite a bit, you don't have to
give the whole explanation, go to the website.

€Q: I just wanted to state that we've been in business for a long time, and the
chief civil engineer stamped this was the chief civil engineer that designed
Legacy Place on Rt. One in Norwood and has plenty of experience in this area.
Some addition items that Tim wanted to put in to take away issues with water
that may still be left as project put in a little berm at the end of the abutters
driveway to kind of direct the water into an area drain he'd like to put in at the
end of the driveway. From this area the area that would drain through a
perforated pipe coming down the side of the property lineand _____ to the end
of the pad. As you can see it's quite perforated with stone around it to actuaily
take the ground water around it with it and out. So any ground water that is left
in that area should be pushed on down out to the lawn. He is also going to tie in
the roof leader from the applicant’s house in that corner where the water seems
to be an issue for the abutter. It's a pretty straight forward plan being out there
you saw there’s not that big of an area of watershed maybe a couple hundred
square feet of watershed which is pretty minor. Do you have any questions on
the design?

DB: Just for clarification purposes, where would the berm, the proposed berm,
start? It's kind of hard to discern on the plan here.

CQ: It's probably 4 feet on the abutter’s property, coming down an angle.

DB: Right here?

CQ: It's about 10 feet total looks like it goes into the abutter's yard about 4 or 5
feet. It goes from the corner of the house and goes to the end of the driveway.
ID: This is the area that you want to install 10 feet of bitumous ___ to the
driveway edge?
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€CQ: Correct.

PM: And that has an angle to it to take the water from the abutter’s driveway?
CQ: The water that would be sheeting down off the driveway would be directed
away from the house and towards the area drain instead of...

CQ: Besides the water that would coming down the driveway there’s nothing
much coming from anywhere else that would be going on to the abutter’s
property except in the grass area.

DB: We all saw the grade separation between Birch Road and the sidewalk,
there’s nothing coming form Birch Rd across the driveway sheeting this is just in
the driveways.

CQ: This is an addition mitigation to help any concerns the abutters may have
of water coming into his basement from the driveway.

DB: This would pull the existing retaining wall back off the property line 2 feet.
So pulling it back off a total of 4 ft.?

CQ: 4 feet from where it is now. Give or take.

CQ: Correct.

PM: Atty. Donahue have you had any discussion with the other attorney?

SD: With regards to this proposal? No, I didnt. We did have some
correspondence by way of email and I had sent initially after we had meet last
time in the open meeting hearing I had sent an email to Atty. Indresano on 2
occasions once on Aug. 30" and the second on Sept. 2™. First one I wrote per
previous discussion regarding your client’s driveway my client proposes to put
down the following sign guaranteeing your clients driveway in settlement of your
ongoing dispute regarding encroachments there on the work which will be
performed by Atlantic Seal should improve all existing cracks, install 2 coats of
UV protective sealer called black top latex by hand. Which will have a 1-year
warranty. Let me know, thanks. Sean Donahue. On Sept. 2, I wrote: Bob, I
previously wrote the settlement of their ongoing dispute regarding encroachment
there on. For the sake of clarification, I'm referring to the driveway exclusively
as that was the issue. (I was just trying to settle that issue — the driveway, not
to say all of the issues, but the driveway, suggesting that we seal coat the
driveway for them). And secondly there was in respect to the civil engineer,
sent 2 emails on dated Aug. 31% to Atty. Indresano, pursuant to the request of
the Zoning Board of Appeals regarding inspection by a civil engineer any
thoughts? On September 2™, I wrote: Bob, let me know if your client wants to
discuss the hiring or services of a civil engineer. I never heard back from them.
I will submit these 2 emails. If I may just finish, today I receive an email from
Atty. Indresano. It was forwarded a document from Mr, Sullivan entitled:
Proposed Variance Settlement. I got a copy of the email along with the
attachment essentially they are agreeing as long as there are certain concessions
there we agree to those concessions to the 5 point variance. The concessions as
you can see are all spelled out on that document.

?: What is the extent of the extensions?
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SD: Again when I reached out to them twice I never got a response and it
seemed to me that they were going or at least I thought they were on route. 1
sent 4 emails shortly after we had met in open meeting and didn't receive a
response so I just let it be.

DS: It should be noted that we abide by the same conditions.

SD: And since we last met in open meeting we may have had an opportunity to
be seen this evening my client has removed the fence that was an issue in the
rear of the backyard.

PM: Anything else Mr. Donahue on this?

SD: That's it, Mr. Chairman.

PM: Any comments from Atty. Indresano on the engineer’s report?

ATTY INDRESANO: Yes, I would like to ask the engineer if about the drain? Is
that going to go on the property of 57 Birch?

CQ: No.

Al: It's going to be solely on the property of 617

CQ: Yes.

AI: Are they planning to remove that portion of the concrete?

CQ: Yes they're asking for a 2 ft. setback there.

AI: So they'll take the 2 feet off?

€Q: Yes they'll install 6-inch pipes.

DB: Six inches buried? Where will the pipe sit, is it buried or where is it?

C€Q: Down it needs to be 18 inches.

DB: That's what I thought.

PM: 6-inch diameter pipe.

DB: 6-inch diameter pipe underground perforated so that the ground water
seeps into it and pushed out.

DF: To add to that I actually reviewed this with the site contractor given that it's
a little more over the head of the landscape contractor and this is the same site
contractor that Atlantic Marina had for their construction.

PM: Any other comments? Mr. Indresano?

Al: Yes, as to the driveway that does not cure any encroachment as to the hot
top. That was something that we discussed with Mr. Donahue and the driveway
was not a big issue at that point in time, however, it was nice to want to seal it
but my dlients wanted to resolve the whole matter. The fence came down, he
asked for permission to that and it all came down in a coupie of weeks, the other
thing I noticed this has been since the 17" and I never saw this and neither did
my client until tonight.

SD: Again I would just state that at that point in time I didn't receive any
responses back so I thought that maybe you were going your own way I didn't
mean any disrespect.

PM: Do you have any problems with what they are proposing to do with
regards to their pian?

DS: It does require that they build something on our property to cure their __ ?
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PM: No.

DB: Only the berm but the berm isn't to cure the run off problem generally, but
I think the way the water sheets across there probably maybe part of the
problem with the water in the basement is the fact that you have a boarded up
window at the end of a window box and the water may seep in there too.
Maybe not, I don't know I was just looking at the property walking around.

DS: It's coming up ___, and in 50 years it never came up. It only just started
coming up since this was built. Now, has....

PM: We're not taking testimony tonight; we're here to discuss this plan.

DS: That's what I'm asking, did the engineer lock at what changed to cause
both in 61 at what Mr. Ferreira attested to at the last meeting and 57, because.
PM: I'm not sure if you can determine he didn't know the topography was
before that was built. This person is coming in and doing this he's looking at a
condition here and he’s making a proposal as to how to mitigate this and to get
the water off the 2 propertied between them and to get it to drain down do it's
not going to come up there. Looking at this plan what I see is theyre doing they
are putting a small catch basin at the end of their driveway where the stone is
that we looked at tonight and taking the water and putting a berm, they want to
put a berm on the abutter’s property to try and direct the water coming down
your driveway over into the catch basin that would be on their property to take it
and to drain it down the back on their land down the back not on the land of
your land.

DS: All of this comes as a huge surprise to us, which it shouldnt. Mr. Indresano
mentioned that this was available as of Sept. 17

PM: I don't know anything about that. I don't why it wasn't distributed to your
attorney.

SD: I asked them to engage in hiring a civil engineer together and never heard
from them so again I thought they were going their own way.

PM: What we wanted to do last time at out meeting we wanted the two
attorneys to talk and work this out so we didn't have guestions coming to the
meeting here we had something solved and squared away so we could conclude
the hearing and make a decision on this.

DS: Can I ask another question about Mr, Donahue’s statement? He presented
the proposed variant solved he didn't respond to.

DB: When did he get it? Today?

DS: Yes, the same time we got this report.

SD: By the time I got back from court today was about 2:00-2:30 I received it.
PM: My guestion to both attorneys is you got the proposed variance settlement
here from Atty. Indresano, we've got an engineer drawing from the proponent
here, do you need more time to look at this before we make a decision?

AI: I would say yes.

PM: Our next hearing is the 28" of October.

ID: I'm not going to be here.
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PM: You're not going to be here?

ID: No, that’s why we changed September around because I knew I was going
to be gone in October, so, we'll have to put it off to November.

AI: Before we get into that my client wants to know whether that proposal is
something that is subject to reject.

DS: The different problem is between are we going to have you decidingon a 2
ft variance or are a 5 ft variance? Or are you going to do what the by-law calls
for and what type of variance? That’s something that we are all discussing were
going to meet them half way.

DB: We have the ability to deny or approve the variance requested. That is
what is in front of us, I think what is in the best interest of everyone here
because you're neighbors and that doesn’t necessarily means that everyone is
going to get along, believe me I know first hand, but if there’s not an agreement
reached between the parties then someone is going to be disappointed by our
opinion, could be both parties going to be disappointed by our opinions, who
knows, but its not certainly not in the best interest of the town to be litigating
something when it doesn't seems that the parties are all that far apart on what
the solution is, it just doesnt make any sense to anybody, so whether it makes
sense to continue so you guys can come back to us in a couple of weeks to tell
us yes we've reached an agreement or no we haven't. I guess its up to you guys
whether A: you want to spend more time on this or B: you guys want to have
the ability to talk to each other and have a dialogue and come to a reasonable
agreement between the parties and not just I want this and I want this and both
of you sit there with your arms crossed. That wont work either.

DS: Don't mistake that, we're willing to accommodate, part of that has to come
down anyways so its not a huge issue to us, but the fact is that the __ of 57 it
moves, there's no other word for it, s0 were going the right way, as opposed to
what we would do at land court is what we would say that we want the 10 feet
that the by law calls for.

Al: So there's a proposal on the table from us and I suspect that the when the
proposal is accepted that we will accept their proposal.

SD: In our proposal that he promised never to ...

DB: The law is the law, promising to never violate a law, is that really
enforceable? Nah.

DS: Any actually the words specifically were put in the material and the fact is
no one is going to actually agree something with material violations.

DB: These two refrain from future violation in the building code in the Town by-
law present prior implementation of any future plans for property modification of
tenth the set back of the owners.

AI: Isn't that what were suppose to do anyway? There's a by-law there.

SD: To enforce a bylaw by settlement.

DB: So here’s what we can do, either we can continue this and you guys can
come back in a couple of weeks or we can close the hearing and take this under
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advisement and make a decision. I don't care either way, I don’t. There has to
be some settlement on this before I pull my own hair out.

PM: Ms. Dwyer won't be here on the 28" of October, so. Would the parties like
to take a few minutes to discuss this? We can recess for 5 minutes.

DB: Move {o recess for 5 minutes Mr. Chairman.

PM: All approve.

PM: We are back on the recorder.

SD: On behalf of my client we are talk to the neighbors to work something out.
It certainly can't hurt; obviously the hope is to come to some sort of agreement.,
I just wanted to state that another concern is that Mr. Sullivan may have about
the plan that depicts some berm on his property, I just want to point out that
that berm is being proposed for his benefit, if he doesn’t want it on there, we
can re-design it.

PM: OK, that is something you can work out, if you want to do that then we are
meeting again until November.

DB: Mr. Chairman, before you get to that I am assuming that you guys are
amendable to a meeting?

Al: Yes we are.

DB: If you don't want to meet what is the point?

PM: December 2™ is the next meeting date that we have selected.

DS: Does that constitute a waiver for the deadline?

DB: We'll ask for them to sign a continuance paper. We wont get into a
constructive grand situation.

PM: You'll sign the waiver and what we'll do is continue this to the hearing on
December 2, in the Harvey Hearing Room.

MOTION: (Darren Baird): I have a motion to continue this to Thursday,
December 2, 2010, Harvey Hearing Room, 7:00 p.m.

SECONDED: Irene Dwyer

PM: Any discussion on the motion?

DB: None Mr. Chairman

PM: All in favor

VOTED: ALL IN FAVOR.

DB: So continued. Move to adjourn.

MOTION: (Irene Dwyer) Move to adjourn.

SECONDED: (Darren Baird)
PM: Allin favor

VOTED: ALL IN FAVOR.
Meeting is adjourned at 7:40 p.m.

oA

Baul W. Mérks ar.
Chairman
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